N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

COVPUSPA, | NC.

V. : Civil Action No. DKC 2002-0507

| NTERNATI ONAL BUSI NESS
MACHI NES CORPORATI ON

MEMORANDUM OPI NI ON

Presently pending and ready for resolution in this breach
of contract and tortious interference with contractual rel ations
case are the notions (1) by Plaintiff ConpuSpa, Inc. for |eave
to file an anended conplaint; (2) by Defendant |nternational
Busi ness Machi nes Corporation (IBM for Ileave to file a
surreply; and (2) by Defendant for sunmary judgnent. The issues
have been fully briefed and the court now rules, no hearing
bei ng deenmed necessary. Local Rule 105.6. For the reasons that
follow, the court will (1) deny the notion for |leave to file an
amended conplaint, (2) deny the notion for leave to file a
surreply, and (3) grant the motion for sunmary judgnent.
| . Background

The following are facts uncontroverted or viewed in the
| ight nost favorable to Plaintiff CompuSpa, Inc. On April 10,
2000, Plaintiff and Defendant |nternational Business Mchines

Corporation (IBM formed a subcontract, under which Plaintiff



agr eed to provi de Def endant with conput er systens
adm ni strators, network adm ni strators and software engi neers in
support of a contract Defendant held with the Internal Revenue
Service (IRS). The Subcontract required Defendant to issue
Rel ease Orders to engage Plaintiff for the provision of
servi ces. On May 1, 2000, Defendant engaged Plaintiff by
i ssuing Release Order #2 (RO #2) for five technician enpl oyees
(Austin Technicians) to work on the project in Austin, Texas
(Austin Project). Defendant term nated RO #2 on June 2, 2000,
claimng that Plaintiff had breached the Subcontract. By June
3, 2000, all five of the Austin Technicians had | eft the enpl oy
of Plaintiff and soon after joined Cardinal Systens G oup, a
conpetitor, which ultimately received the subcontract to service
the Austin Project.!?

On January 10, 2002, Plaintiff filed a three-count conpl ai nt
in Maryl and state court agai nst Defendant, alleging breach of
contract, tortious interference with contractual relations, and
breach of inplied covenants of good faith and fair dealing.
Def endant renmpved the case to this court and subsequently fil ed
a notion to dismss the conplaint for failure to state a claim

On Septenber 3, 2002, the court granted in part and denied in

! For a nore detail ed factual background, see ConmpuSpa, | nc.
v. International Business Machines Corp., 228 F.Supp.2d 613
(D.Md. 2002).



part Defendant’s notion, dismssing the breach of inplied
covenants claim but finding that Plaintiff had stated clains
sufficiently on the remaining two counts.?

The court now is presented with three new notions. On
Septenber 12, 2003, Plaintiff filed a notion for |leave to file
an anended conpl aint. Def endant opposed the notion and, on
Cct ober 10, 2003, noved for leave to file a surreply in
connection with it. Plaintiff opposes the nmotion to file a
surreply. Finally, on October 20, 2003, Defendant filed a
notion for sunmary judgnent. The court will address the notions
in turn.

1. Plaintiff’s Mdtion for Leave to Amend

Plaintiff filed the notion for | eave to anend its conpl ai nt
on Septenber 12, 2003. The court previously had set a deadline
in the scheduling order of April 7, 2003, by which all notions
for leave to anmend pleadings were to be filed. See Paper 16.
Plaintiff’'s mtion for l|eave to anend after the deadline
triggers both Fed.R Civ.P. 15(a) governing anmendnents to
pl eadi ngs and Fed.R Civ.P. 16(b) governing nodification of a
scheduling order. The | anguage of the Rules are at odds. Rule

15(a) provides, in pertinent part, that | eave to anend “shall be

2 The court dism ssed two of the three all egations under the
breach of contract claim



freely given when justice so requires.” Rul e 16(b), on the
ot her hand, states that a scheduling order “shall not be
nodi fi ed except upon a showi ng of good cause and by | eave of the
district judge.” See 6A Charles A. Wight, Arthur R Mller &
Mary Kay Kane, Federal Practice & Procedure 8§ 1522.1 (2d ed.
1990) (“The scheduling order and the tinmetable it establishes
will be binding. . . . In the absence of sone showi ng of why an
extension is warranted, the scheduling order shall control”).
Al t hough neither the Fourth Circuit nor the Suprenme Court
has addressed directly the dynam c between these two rul es at
this procedural juncture, a majority of circuits “have held that
Rule 16(b)’s ‘good cause’ standard, rather than Rule 15(a)’s
‘freely given' standard, governs notions to anend filed after
scheduling order deadlines.” O Connell v. Hyatt Hotels of
Puerto Rico, 357 F.3d 152, 154-55 (1st Cir. 2004) (collecting
cases). To that end, Plaintiff first nust satisfy the good
cause standard of Rule 16(b) and, if successful, then nust pass
the tests for anmendnent under Rule 15(a). See Rassoull v.
Maxi mus, Inc., 209 F.R D. 372, 373 (D.Md. 2002). The inquiry
under the “good cause” standard of Rule 16(b) primarily “focuses
on the tineliness of the anendnment and the reasons for its tardy
subm ssion” and, in particular, on “the diligence of the

novant .” Id. at 374.



In the instant case, Plaintiff seeks to add new clainms for
defamation and for unfair and deceptive trade practices.
Plaintiff states that it ascertained the basis for these clains
from “new evidence only just discovered,” specifically the
deposition testinony of a third-party conpetitor on August 19,
2003. Paper 29 at 2. It was only then, Plaintiff contends,
that it “first |earned” that an enployee of Defendant “made
fal se and defamatory statenents” to the deponent. ld. at 1-2.

As part of the tortious interference with contractual
relations claim in its original conplaint, Plaintiff had
al l eged: “On or about May 25, 2000, IBMfalsely and defamatorily
tol d ConpuSpa Enpl oyees that the State of Maryl and had seized
all of ConpuSpa’ s assets and that the conpany woul d not survive
financially.” Paper 1 at 9 69. Plaintiff also alleged that
Def endant “published these sane fal se and defamatory statenents
to CompuSpa’ s conpetitors.” 1d. at §70.

In its proposed anended conplaint, Plaintiff alleges in the
defamati on count that “on or about WMay 24, 2000, |BM
communi cated fal se and per se defamatory statenents to at | east
one of ConpuSpa’s conpetitors,” nanely that Plaintiff had
“ongoi ng problems with neeting its payroll” and “was unable to
operate under its current nane.” Paper 29 at { 70.

Additionally, Plaintiff alleges that Defendant “engaged in



unfair and deceptive trade practices,” under the Maryl and
Consunmer Protection Act, “when it di sparaged ConpuSpa’s busi ness
by making fal se and m sl eadi ng representati ons of material fact
to third parties.” 1d. at 1 77. Plaintiff asserts that it did
not possess sufficient factual know edge and information “to
satisfy the very different el ements of an actual cause of action
for defamation.” Paper 33 at 3. Plaintiff does not offer an
expl anation for the delay in adding the claim for unfair and
deceptive trade practices.

The substance of both proposed additional cl ains essentially
mrrors the allegations—i.e., false and defamatory statenents
made by Defendant to a conpetitor of Plaintiff, in late My
2000——contained in Plaintiff’s original conplaint. | ndeed,
there exists little if any appreciable difference between them
Therefore, as Defendant correctly argues, Plaintiff knew or
shoul d have known that it had a potential cause of action for
def amati on or unfair and deceptive trade practices at the tine
it filed the original conplaint. Any argunents by Plaintiff to
the contrary are unavailing. Plaintiff has failed to show good
cause for the undue delay in attenpting to add these new cl ai s,
nore than five nonths after the deadline for amendnent of
pl eadi ngs, especially in |light of the prejudice that would inure

to Defendant at this late stage. In fact, Plaintiff does not



even address the good cause standard of Rule 16(b), which
governs its notion under these circunstances. Accordi ngly,
Plaintiff’s notion for leave to file an amended conplaint wll

be deni ed. 3

I11. Defendant’s Mdtion for Leave to File a Surreply

Def endant has noved to file a surreply in order to counter
what it considers “erroneous |egal and factual assertions” nade
by Plaintiff in a reply brief supporting the notion for |eave to
file an amended conpl aint. Paper 35 at 1. Unless ordered by
the court, surreply nmenoranda are not permtted to be filed.
Local Rule 105.2(a). The court may permt surreplies, however,
when the noving party would be unable to challenge matters
presented to the court for the first time in the opposing
party’ s reply. See Khoury v. Meserve, 268 F. Supp.2d 600, 605
(D.Md. 2003), aff’'d, 85 Fed.Appx. 960 (4t Cir. 2004)
(unpubl i shed disposition). Because the <court has denied
Plaintiff’s notion for leave to file an anmended conplaint, it

need not address whether a surreply by Defendant is justified

3 Because there exists no good cause for nodification of the
scheduling order, pursuant to Rule 16(b), the court need not
reach the Rule 15(a) analysis. See Odyssey Travel Center, Inc.
v. RO Cruises, Inc., 262 F.Supp.2d 618, 632 n.10 (D. Md. 2003).
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here. Accordingly, the notion for |leave to file a surreply wll
be deni ed.
| V. Standard of Review

It is well established that a notion for summary judgnent
will be granted only if there exists no genuine issue as to any
mat erial fact and the noving party is entitled to judgnent as a
matter of law. See Fed. R Civ. P. 56(c); Anderson v. Liberty
Lobby, Inc., 477 U. S. 242, 250 (1986); Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986). In other words, if there clearly
exi st factual issues “that properly can be resolved only by a
finder of fact because they may reasonably be resolved in favor
of either party,” then summary judgnent is inappropriate.
Anderson, 477 U.S. at 250; see also PulliamlInv. Co. v. Canmeo
Properties, 810 F.2d 1282, 1286 (4" Cir. 1987); Morrison v.
Ni ssan Motor Co., 601 F.2d 139, 141 (4t" Cir. 1987). The noving
party bears the burden of show ng that there is no genuine i ssue
as to any material fact and that he is entitled to judgnent as
a matter of | aw. See Fed. R. Civ. P. 56(c); Catawba Indian
Tribe of South Carolina v. State of S.C., 978 F.2d 1334, 1339

(4th Cir. 1992), cert. denied, 507 U.S. 972 (1993).

When ruling on a notion for summary judgnent, the court nust

construe the facts alleged in the |light nost favorable to the



party opposing the notion. See U.S. v. Diebold, 369 U S. 654,
655 (1962); G Il v. Rollins Protective Servs. Co., 773 F.2d 592,
595 (4" Cir. 1985). A party who bears the burden of proof on a
particul ar claimnust factually support each elenent of his or
her claim “[A] conplete failure of proof concerning an
essential element . . . necessarily renders all other facts
immterial.” Celotex Corp., 477 U S. at 323. Thus, on those
i ssues on which the nonnoving party will have the burden of
proof, it is his or her responsibility to confront the notion
for sunmmary judgnment with an affidavit or other sim |l ar evidence
in order to show the existence of a genuine issue for trial

See Anderson, 477 U.S. at 256; Celotex Corp., 477 U.S. at 324.

However, “[a] mere scintilla of evidence in support of the
nonnmovant’s position will not defeat a nmotion for summary
judgment.” Detrick v. Panalpina, Inc., 108 F.3d 529, 536 (4th

Cir.), cert. denied sub nom, Gold v. Panal pina, Inc., 522 U. S.
810 (1997). There nust be “sufficient evidence favoring the
nonnmovi ng party for a jury to return a verdict for that party.
If the evidence is nmerely colorable, or is not significantly
probative, summary judgment may be granted.” Anderson, 477 U.S.
at 249-50 (citations omtted).

V. Defendant’s Motion for Sunmary Judgnent

A. Breach of Contract



Plaintiff has alleged that Def endant breached the
Subcontract between the two parties by unlawfully term nati ng RO
#2 on June 2, 2000, and denying Plaintiff the opportunity to
cure any alleged breach.4 To maintain an action for breach of
contract, under New York law, a plaintiff nust prove: “(1) a
contract; (2) performance of the contract by one party; (3)
breach by the other party; and (4) danmages.” First |Investors
Corp. v. Liberty Mut. Ins. Co., 152 F.3d 162, 168 (2d Cir. 1998)
(quoting Rexnord Hol dings, Inc. v. Bidermann, 21 F.3d 522, 525
(2d Cir. 1994)). Def endant argues that sunmary judgnent is
appropriate on the breach of contract claim inter alia, because
Plaintiff cannot sufficiently establish danages fromthe all eged
breach.®

On June 12, 2000, the parties executed and signed a final

nodi fication of RO #2, which l|imted Defendant’s paynent

4 Plaintiff’s breach of contract claimwi |l be deci ded under
New York | aw, pursuant to the choice of |law provision (Y 15.3)
of the Subcontract. See CompuSpa, 228 F.Supp.2d at 619.
Unl ess otherwi se stated, all such cited provisions of the
Subcontract are contained in Section E

5> Alternatively, Defendant contends that its terni nation of
RO #2 was |l awful and in conpliance with the Subcontract, which
provi des that Defendant may term nate a release order “with
Cause effective i medi ately or without Cause on thirty (30) days
written notice.” Paper 37, Ex. 1 at 1 4.3. Inits notification
letter to Plaintiff, Defendant wote that RO #2 “is i medi ately
Term nated for Cause.” Paper 37, Ex. 51.
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obligation to the anount due for the hours worked by the Austin
Techni ci ans through the date of term nation (June 2, 2000). See
Paper 37, Exs. 23, 55. Defendant paid to Plaintiff the nodified
sum of $57,192.00, the anount billed by Plaintiff for the
services rendered by the Austin Technicians. The nodified RO #2
represented the “conplete agreenment” between the parties as to
this Release Order, thereby replacing the first RO #2. Paper
37, Ex. 55.

In a breach of contract action, wunder New York |[aw,
Plaintiff “may seek two distinct categories of damages: (1)
‘general’ or “mar ket’ damages; and (2) ‘speci al’ or
‘consequential’ damages.” Schonfeld v. Hilliard, 218 F.3d 164,
175 (2d Cir. 2000). General damages are those damages that
arise as “the natural and probabl e consequence of the breach,”
Coastal Power Int’l, Ltd. v. Transcontinental Capital Corp., 10
F. Supp. 2d 345, 364 (S.D.N. Y. 1998) (internal quotation omtted),
aff’d, 182 F.3d 163 (2d Cir. 1999), and are neasured by “the
val ue of the very performance prom sed.” Schonfeld, 218 F. 3d at
175 (internal quotation omtted). Speci al or consequenti al
danmages, by contrast, “seek to conpensate a plaintiff for
additional |osses (other than the value of the prom sed
performance) that are incurred as a result of the defendant’s

breach.” 1d. at 176. These | atter damages are recoverable only

11



if the plaintiff proves that liability for the | oss was “within
the contenplation of the parties as the probable result of a
breach at the time of or prior to contracting.” Coastal Power,
10 F.Supp.2d at 364 (internal quotation omtted); see also
Schonfeld, 218 F.3d at 177.

In this case, the Subcontract contains a limtation of
liability clause, which the court has held previously will be
enforced with respect to damages on the breach of contract
claim See ConpuSpa, 228 F.Supp.2d at 627.6 The cl ause
provi des, in pertinent part, that “in no event will either party

be liable to the other in contract or tort otherwi se for any

| ost revenues, | ost profits, i nci dent al , i ndirect,
consequential, special or punitive damages.” Paper 37, Ex. 1 at
1 12.0. It is well settled that “parties to a contract nust

remain free to allocate risks and shield thenselves from
liability.” MNally Wellman Co., a Div. of Boliden Allis, Inc.
v. New York State Elec. & Gas Corp., 63 F.3d 1188, 1195 (2d Cir.

1995) .

Plaintiff seeks recovery of out-of-pocket expenses in the

amount of $7, 300. 00. That anount includes (a) a debt of
6 Under New York law, such valid clauses “limt recovery.
for breach of contract.” Ni ppon Fire & Marine Ins. Co. v.

Skyway Freight Sys., Inc., 235 F.3d 53, 60 (2d Cir. 2000).

12



$6,500. 00 owed to PeopleSolv, regarding fixed fee retainer
services for recruitnment of the Austin Technicians, and (Db)
$800. 00 reportedly incurred in travel expenses by Ainsley GII,

Presi dent and CEO of ConmpuSpa, in connection with the Austin

Proj ect. Both of these ampunts are, by definition,
consequential or special damages— recovery of which 1is
expressly proscribed by the limtation of liability clause.’

Therefore, with regard to damages, Plaintiff has failed to
produce “adm ssi ble evidence denonstrating a genuine issue for
trial on the breach of contract claim and thereby failed to
carry [its] burden in opposing summary judgnent.” Kader v.
Paper Software, Inc., 111 F.3d 337, 343 (2d Cir. 1997).
Accordingly, Defendant’s nmotion for summary judgnent as to the
breach of contract claimw Il be granted.

B. Tortious Interference Wth Contractual Rel ati ons

" Plaintiff refers to the $6,500.00 as “an accrued
obligation” and “amounts owi ng” because Plaintiff in fact has
not yet paid this bill to Peopl eSolv. Paper 39 at 27. It is
axiomatic that to recover these expenses, Plaintiff rmust
actually have spent $6,500 out-of-pocket as paynment for the
servi ces of PeopleSolv. See Anchor Fish Corp. v. Torry Harris,
Inc., 135 F.3d 856, 858 (2d Cir. 1998) ("uninpeached evi dence”
of testimony by plaintiff’s principal “was legally sufficient”
to show that plaintiff ®“had spent $18,000 dollars out-of-
pocket”); F.D.I1.C v. Bernstein, 786 F.Supp. 170, 179 (E.D.N. Y.
1992) (out-of-pocket expenses “neans noney conm ng out of
[plaintiffs’] pocket in furtherance of the corporate purpose”)
(internal quotation omtted). Thus, in any event, Plaintiff may
not recover a sumthat it never expended.

13



Plaintiff alleges that Defendant commtted tortious
interference with contractual relations by communicating “fal se
and defamatory statements” to Plaintiff’s enpl oyees, the Austin
Technicians, “with the intention of inciting” them to |eave
their jobs in violation of their enployment contracts, which
required a 30-day witten notice before resignation. Paper 1 at
1 69. Plaintiff also alleges that Defendant conveyed the sane
statenments to Plaintiff’s conpetitors, encouraged themto hire
the Austin Technicians, and provided the conpetitors with the
enpl oyees’ contact informtion. According to Plaintiff, this
conduct by Defendant caused the Austin Technicians to breach
their enployment contracts with Plaintiff and join conpetitor
Cardinal, which ultimately received the subcontract to service
the Austin Project. Defendant has noved for summary judgnment on
this claim contending that it did not tortiously interfere with
Plaintiff’s contractual relations, but that even if it did, it
was legally justified in doing so.

As this court observed previously, it is unclear whether the
tortious interference claimconstitutes a “di spute arising under
or relating to” the Subcontract, such that it is governed by New
York |l aw as provided in the choice of |aw provision or by Texas

law as a tort independent fromthe Subcontract. See ConpuSpa,

228 F. Supp. 2d at 623; Paper 37, Ex. 1 at Y 15.3. Therefore, the

14



court will consider Defendant’s summary judgnent notion under
both New York |aw and Texas | aw, however, the elenments of the
tortious interference claimare fundanmentally the sane in either
state.?®
To establish a tortious interference with contractual
relati ons clai munder New York law, the plaintiff nust prove:
(a) that a valid contract exists; (b) that a “third
party” had know edge of the contract; (c) that the
third party intentionally and inproperly procured the
breach of the contract; and (d) that the breach

resulted in damage to the plaintiff.

Al bert v. Loksen, 239 F.3d 256, 274 (2d Cir. 2001) (quoting
Finley v. G acobbe, 79 F.3d 1285, 1294 (2d Cir. 1996)); see al so
Foster v. Churchill, 87 N.Y.2d 744, 749-50, 665 N. E. 2d 153, 156
(1996). Simlarly, Texas |law requires proof of these elenents
to prevail on a tortious interference claim

(1) the existence of a contract subj ect to

interference; (2) willful and intentional interference

with that contract; (3) the intentional interference

was a proximate cause of plaintiff’s damge; and (4)

actual damage or | oss occurred.
Wardl aw v. Inland Container Corp., 76 F.3d 1372, 1375 (5'" Cir.
1996); see al so Johnson v. Hosp. Corp. of Anerica, 95 F. 3d 383,

394 (5t Cir. 1996).

8 For this reason, the court will cite alternatively to case
law from both jurisdictions in the discussion, infra.
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Def endant of fers four argunents in favor of summary j udgnment
on the tortious interference with contractual relations claim
(1) it did not have knowl edge of the 30-day notice provision for
termination in the enploynent contracts between Plaintiff and
the Austin Technicians; (2) it did not cause these enpl oyees to
breach their contracts with Plaintiff; (3) Plaintiff has failed
to establish danages sufficiently to sustain its claim and (4)
even if Defendant did commt such interference, as alleged, it
was legally justified in doing so.

1. Know edge

Def endant asserts that it |acked know edge of the 30-day
notice provision in the enploynent contracts between Plaintiff
and the Austin Technicians. Knowl edge is a prerequisite for a
tortious interference with contractual relations claim but
Def endant operates from an erroneous prem se in its argunent.
For a tortious interference claim know edge of the contract

“need not have been perfect or precise,” nor nust the third

party, as Defendant here, “have been aware of the | egal
particul ars of the contract.” Hi dden Brook Air, Inc. v. Thabet
Aviation Intn'l Inc., 241 F.Supp.2d 246, 279 (S.D.N. Y. 2002)
(internal citations omtted). I ndeed, it is enough that the

allegedly interfering third party “have know edge of the

exi stence of the contract.” Don King Productions, Inc. .

16



Dougl as, 742 F.Supp. 741, 775 (S.D.N. Y. 1990) (enphasis in
original) (noting that plaintiff not required to prove that
def endant had exact know edge “of the terms and conditions of
the contracts in issue”).

In the instant case, Plaintiff has produced evidence
sufficient to show that Defendant had knowl edge of Plaintiff’s
enpl oynment contracts with the Austin Technicians. For instance,
Fred WIlliams, the | BMproject manager, stated in his deposition
that the Austin Technicians could not sinply have left
Plaintiff’s enploy and joined that of Defendant:

because of their contractual understanding of their

relationship with ConpuSpa, | understood that they
couldn’t just walk away from ConpuSpa and stay on the
site in any capacity. . . . | didn't think it was

f easi bl e based on ny understandi ng of the procurenent

rules and the agreenment that they had made wth

ConmpuSpa.
Paper 39, Ex. Q at 121-22 (lines 21-22, 1-3, 10-12).
Furthernmore, Janes Dabney, one of the Austin Technicians, stated
in his affidavit that he contacted WIllians to convey his
frustration with his enploynent situation with Plaintiff.
According to Dabney: “M. WIIlianms expressed synpathy for our
situation but said that there was nothing | BMcoul d do, and t hat

we needed to work out our pay issue with ConmpuSpa.” Paper 37,

Ex. 15 at ¢ 5.

17



At mninmum there exists a genuine issue of material fact
as to Defendant’s know edge of the enploynment contracts between
Plaintiff and the Austin Technicians. That Defendant may not
have known about the 30-day notice provision in the contracts is
of no noment. Summary judgnment therefore is inappropriate on
this ground. See Hi dden Brook Air, 241 F.Supp.2d at 279-80;
Geneva Pharm Tech. Corp. v. Barr Labs., Inc., 201 F.Supp.2d
236, 289-90 (S.D.N. Y. 2002).°

2. Causation

Def endant next argues that it did not proxi mtely cause the
Austin Technicians to breach their enploynent contracts wth
Plaintiff. On the causation elenent, the “critical inquiry” is
whet her Plaintiff’s enployees wuld have breached their
obligations—-by termnating the contracts w thout the required
30-day witten notice—"“w thout the involvenent” of Defendant,
the alleged “interfering party.” Antonios A. Al evizopoul os and
Assocs., Inc. v. Concast Int’|l Hol dings, Inc. 100 F. Supp. 2d 178,

187 (S.D.N. Y. 2000).

® The instant case is distinguishable fromTrionic Assocs.,
Inc. v. Harris Corp., 27 F.Supp.2d 175 (E.D.N. Y. 1998), aff’d,
198 F. 3d 235 (2d Cir. 1999) (Table), relied on by Defendant, in
which the court granted summry judgnent on the tortious
interference cl ai mwhere Defendant argued that it was unaware of
the contract at issue and Plaintiff “submtted no evidence to
the contrary.” Id. at 185.

18



Plaintiff alleges that Defendant operated as the “but for”
cause of the breaches by: (1) telling its enployees that the
State of Maryland had seized all of Plaintiff’s assets and that
Plaintiff was 1in financial peril, and (2) telling its
conpetitors that Defendant was ceasing to do business wth
Plaintiff and that they should hire the Austin Technicians to
continue working on the project, while providing themw th the
enpl oyees’ contact information.

By June 3, 2000, all five of the Austin Technicians had | eft
Plaintiff’'s enploy and soon after began working for Cardinal,
which ultimately received the subcontract to service the Austin
Project after Defendant term nated RO #2. The crux of
Plaintiff’s claimis that but for Defendant’s provision of the
enpl oyee contact information to Cardinal, the Austin Technici ans
would not have quit their jobs with Plaintiff and joined
Cardinal. Defendant admts to furnishing the enployee contact
information to Plaintiff’s conpetitors. See Paper 37 at 35
(referring to “the fact that IBM did supply the alternative
suppliers with contact information for the enpl oyees”).

As early as My 25, 2000, Charmaine Powers, an |BM
adm nistrative official involved with the Austin Project,
forwarded via e-mail the contact information of the Austin

Technicians to Bill Mrrison of Cardinal. See Paper 37, Ex. 30.

19



Morrison informed Powers |ater that day that he had |eft
messages for the enployees, expressing his gratitude for her
help and that “it’s a pleasure to work with you!” 1Id., Ex. 34.
Wthin a week, Morrison had e-mailed the Austin Technicians,
soliciting their resunmes so that in the event they becane
“avail able for contract, we can set up contracts with you in
very short order.” Id., Ex. 41.1%0

In sum Defendant transmitted the enployee contact
information to Cardinal before the departure of the Austin
Technicians from Plaintiff’s enploy and orchestrated the
subsequent enpl oyment arrangenents bet ween the Austin
Technicians and Cardinal in order to proceed with the Austin
Project. Defendant has produced consi derabl e evidence show ng
that the Austin Technicians had become angry and dissatisfied
with Plaintiff, factors which Defendant maintains led to the
enpl oyees’ departures. However, given the pronminent role it
pl ayed in this situation, Defendant has failed to prove that, as

a matter of law, it was not a proximate cause of the breach by

10 Morrison also wote inthe e-mail that “[t]he procurenent
manager at |IBM has requested that signed contracts not be
solicited fromindividuals until they are ‘free agents.’” Id.
This statenent also supports Plaintiff’s contention that
Def endant knew about the enpl oynent contracts between Plaintiff
and the Austin Technicians, discussed supra.
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the Austin Technicians. Thus, neither can Defendant prevail on
sunmary judgnment on this ground.

3. Damages

Plaintiff seeks recovery for, inter alia, “lost profits,
ot her consequenti al damages, and harmto its reputation” on its
tortious interference claim Paper 1 at | 73.11 In its prior
decision in this case, the court held that the limtation of
liability clause in the Subcontract would not apply to the
tortious interference claimif Defendant’s alleged interference
constituted “intentional wongdoi ng” or “reckl ess indifference.”
CompuSpa, 228 F. Supp.2d at 627. The court also ruled that the
cl ause was unenforceable if the tortious interference clai mwas
a “separate, independent tort not covered by the forumsel ection
clause.” 1d. Defendant contends that under either scenario, it
is entitled to sunmary judgment because the clainms for damages
are specul ati ve and unsupported by evidence. The court agrees. *?

Both New York |aw and Texas |law permt the recovery of a

wi de range of danmages for a tortious interference wth

11 The court previously had struck Plaintiff’s demand for
punitive damages. See ConmpuSpa, 228 F. Supp.2d at 627.

2 The following analysis therefore wll assune that
Def endant’s transm ssion of enployee contact information to
Plaintiff’s conpetitors constituted “intentional wongdoi ng” or,
in the alternative, that the alleged tortious interference is a
tort separate and apart fromthe Subcontract.
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contractual relations claim Under New York |aw, the plaintiff
is “is entitled to damages in the amunt of the full pecuniary
| oss of the benefits of the contract, and. . . the elenents of
damages, including consequential damges, are those recogni zed
under the nore liberal rules applicable to tort actions.” Int’l

M nerals and Res., S.A. v. Pappas, 96 F.3d 586, 597 (2d Cir.

1996) (internal quotations omtted). Simlarly, under Texas
law, a liable third party may be responsible for, inter alia,
“enotional distress or actual harm to reputation, if those

infjuries are reasonably to be expected to result from the
interference.” Sul zer Carbonedics, Inc. v. Oregon Cardio-
Devices, Inc., 257 F.3d 449, 455 (5'" Cir. 2001) (internal
quotation omtted); see also In re Performance Nutrition, Inc.,
239 B. R 93, 115 (Bankr. N. D. Tex. 1999) (recogni zi ng
consequential | osses, enotional distress or actual harm to
reputation, and lost profits). | ndeed, “a claim for
interference with contract is one in tort and danages are not
based on contract rules.” Sulzer Carbonedics, 257 F.3d at 456
(internal quotation omtted).

A clai mfor consequenti al damages in atortious interference
claimincludes “recovery for lost profits, which nust be proven
with reasonable certainty.” Int’'l Mnerals and Res., S. A, 96
F.3d at 597. To that end, “at a m ninmum opinions or estimates
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of lost profits must be based on objective facts, figures or
data from which the amunt of |ost profits may be ascertained.”
Hol | ywood Fantasy Corp. v. Gabor, 151 F.3d 203, 213 (5" Cir

1998) (“‘ Mere speculation’ of the amount of |ost profits is
insufficient”) (internal quotations omtted). Likew se, damages
are recoverable for actual harmto reputation, if that harmis
“reasonably expected to result fromthe interference.” Int’l|
M nerals and Res., S. A, 96 F.3d at 597 (quoting Restatenment
(Second) of Torts 8 774A). The party seeking these damages, as
Plaintiff here, bears the burden of satisfying these threshold
requi renents. See Travellers Int’l, A G v. Trans Wrld
Airlines, Inc., 41 F.3d 1570, 1577-78 (2d Cir. 1994); Hiller v.
Mfrs. Prod. Research Group of North America, Inc., 59 F.3d
1514, 1525 (5" Cir. 1995).

Inthe instant case, Plaintiff fails to produce any evi dence
or objective basis for the cal culations to support these damages
sought . Instead, in tabulating its purported lost profits
Plaintiff nmerely asserts that each of the Austin Technicians
woul d have worked 4000 hours for approximtely 23 additional
nmont hs. See Paper 37, Ex. 68 (Plaintiff’s Fourth Suppl enent al
I nterrogatory Answers). Plaintiff also points to the affidavit
of Ainsley GIlIl, its President and CEOQ, in which he states

wi thout any proper evidentiary support, that the alleged
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interference by Defendant has “severely limted. . . ConpuSpa’s
ability to procure additional contracts and busi ness with other
| BM busi ness partners. . . . [and] has significantly i npacted
CompuSpa’ s reputation and good will and resulting ability to
attract new enpl oyees.” Paper 39, Ex. S at {7 8-9. Not abl vy,
Plaintiff did not obtain an expert witness for the cal cul ation
of damages; nor has it offered any sufficient evidence, expert
or otherwise, to explain its danmage conputations. 13

As with its breach of contract claim Plaintiff has fallen
short of the evidentiary showi ng necessary to raise a disputed
issue of material fact. Where a party fails to denonstrate that
it is entitled to recoverabl e damages, as required to nmaintain
a claimfor tortious interference with contractual relations,
“[t]his deficiency presents an independent basis that conpels

di sm ssal” of the claim Net 23 obe Int’l, Inc. v. Tinme Warner

Tel ecom of New York, 273 F.Supp.2d 436, 463 (S.D.N.Y.).?%

¥ 1n the scheduling order, the court set April 21, 2003, as
the deadline for Plaintiff’s disclosure of expert wtnesses,
pursuant to Rule 26(a)(2). See Paper 16. That deadline, of
course, has long passed. Plaintiff had attenpted to designate
a damages expert witness after the deadline, and Defendant fil ed
a notion to preclude that expert witness as untinely. See Paper
28. The court found Defendant’s notion noot, upon Plaintiff’s
withdrawal of its expert wi tness disclosure. See Paper 31.

4 The instant case is distinguishable from e.g., that of
Merlite Indus., Inc. v. Valassis Inserts, Inc., 12 F.3d 373 (2d

Cir. 1993), in which the court found that on a claim for |ost
(continued...)
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Accordi ngly, Defendant’s notion for summary judgnent as to the
tortious interference with contractual relations claimwll be
granted. 1°

VI . Concl usi on

For the foregoing reasons, the court will deny Plaintiff’s
notion for leave to file an anmended conplaint, wll deny
Def endant’s notion for leave to file a surreply, and will grant
Def endant’s sunmary judgnment notion. A separate Order wll
fol | ow.

/sl

DEBORAH K. CHASANOW
United St at es District Judge

June 29, 2004

(...continued)

profits, the plaintiff presented a genuine issue of material
fact, thereby precluding summry judgnment, where it “offered
statistical evidence of its past performance in a remarkably
simlar advertising program” |d. at 376.

15 Because it has granted sunmary judgnent for Defendant
based on the damages issue, the court need not address
Def endant’ s argunent regarding the justification defense.



